CoNTRA CosTA CouNTY OFFICE OF THE SHERIFEF

Davip O. LIvINGSTON
SHERIFF = CORONER

December 1, 2017

The Honorable Alan Hanson
Acting Assistant Attorney General
Office of Justice Programs

U.S. Department of Justice

810 Seventh Street NW
Washington, DC 20531

Dear Mr. Hanson:

Thank you for your letter dated November 15, 2017, in which you invited this Office to
address issues relating to 8 USC §1373 compliance. In your letter, you expressed
concern that two aspects of our Immigration Status Policy (Policy No. 1.02.28) appeared
“to restrict the sending or requesting of information regarding immigration status.”

We are in compliance with 8 USC §1373, and our policy is not intended to conflict with
that statute. Nevertheless, we do observe the ambiguity you point out, and we are in the
process of rewriting our policy to make clear that our personnel may send to, or receive
from, immigration authorities (including ICE), information regarding the immigration
status, lawful or unlawful, of any individual. The rewritten policy will also provide that
such information as is permitted to be sent or received pursuant to §1373 may be
maintained and may be exchanged with any other federal, state, or local government
entity. We expect that our new policy will be approved and be in effect on or before
January 1, 2018.

As you are aware, the State of California has recently enacted SB 54 (“The California
Values Act™), with which we must comply. That Act provides specifically that it,

*does not prohibit or restrict any government entity or official from sending to, or
receiving from, federal immigration authorities, information regarding the
citizenship or immigration status, lawful or unlawful, of an individual, or from
requesting from federal immigration authorities immigration status information,
lawful or unlawful, of any individual, or maintaining or exchanging that
information with any other federal, state, or local government entity, pursuant to
Sections 1373 and 1644 of Title 8 of the United States Code™ (at §7284.6).”

651 PINE STREET ¢ MARTINEZ, CALIFORNIA 94553 * (925) 335-1500



The Honorable Alan Hanson
Acting Assistant Attorney General
December 1, 2017

Page 2 of 2

Thus, we are able to comply with both SB 54 and 8 USC 1373.

This Office, through a long-standing contract with the Federal Government, houses
detainees for the Immigration and Customs Enforcement Agency at our West County
Detention Facility in Richmond, California. We have provided this facility to the
Department of Homeland Security for many years and we have worked with our law
enforcement partners to assure the operation of a Constitutionally compliant detention
facility in accordance with California law, ICE regulations, and contractual instructions. I
would respectfully encourage you to contact the leadership of the San Francisco ICE
office to learn more about our working relationship in this regard.

We submit that we are in compliance with the Byrne JAG grant program requirements, as
we trust you will so determine. Should you have any further questions, or should you
wish to discuss this matter personally, you can reach me, or my Undersheriff, Mike
Casten, at (925) 335-1510.

A O. LIVINGSTON
Sheriff — Coroner

DOL:dk:sl

Enclosure: Draft General Policy and Procedure 1.02.28, Law Enforcement Role and
Authority, Immigration Status

cc: J. McClay, AFOD, DHS/ICE/ERO San Francisco Field Office
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Law Enforcement Role and Authority dp (,-"-.\ \ IMMIGRATION STATUS

L“ - : 7;“ .‘
I.  POLICY. o™ \
A. No person shall Hg contacted, detéined, or arrested solely on \ ;

the basis of his oif her u‘nmlgratlon status

B. The Contra Costa County O.tﬁce of the Shenﬂ‘ will equally
enforce the lawsand' qcrve the pubhc wuhout regard to

i

imgfgugrahcm &éélrunentatlon, should have no bearing on the
mangiér, in which Deputies e?ceéute their duties.

G,
CiliaNo Dep"h&_ n énta] fundsnor personnel may be used to

te 'mterrogate detam, detéct, or arrest persons for
:mm;granon enforcement purposes. Nevertheless, Office of the
Sheriff peRsonnel may send to, or receive from, immigration
_ authoriti¢s émcludm 1CE), information regarding the
immigration status, lawful or unlawful, of any individual (8
USC §1373} (scc IViC.):

IL DEFINI'I'.IONS

A. IMMIGRATION DETAINER.

An Immlgratlon Detainer is a request by the U.S. Department of
Homeland Security’s Immigration and Customs Enforcement
Agency (ICE) that law enforcement agencies advise ICE, prior to
releasing an individual, in orderfor ICE to arrange to assume
custody for the purpose of deportation. The ICE Detainer
Request is presented on ICE Form 1-247A. These requests are
processed in accordance with IV.E. below.

III. GENERAL.

A, IMMIGRATION ENFORCEMENT JURISDICTION. ICE has primary
responsibility to investigate and enforce federal immigration laws. Office of
the Sheriff personnel shall not assist ICE in the enforcement of federal
immigration laws except as set forth below. Assistance to ICE personnel in




personal distress will be provided.

1. Notwithstanding “A” above, we may investigate, enforce, or detain
upon reasonable suspicion of, or arrest for a violation of 8 USC 1326(a)
[illegal reentry by a previously deported or removed alien] that is
detected during an unrelated law enforcement activity.

2. We may respond to a request from immigration authorities for
information about a specific person’s criminal history.

3. We may conduct enforcement or investigative duties associated with a
joint law enforcement task force, including the sharing of confidential
information with other law enforcement agencies for purposes of task
force investigations, but only if the specific provisions set forth in Gov.
Code §7284.6 (b)(3)(A) and (B) and (C) are met.

4. We may grant immigration authontles access to interview an individual
in our custody. All interview access sﬁal] comply with IV.I (“TRUTH
Act Notifications™). it '*! e

\\

5 We may send to ICE, g rp\fewc from ICE. u\lformatlon regarding the
immigration status of @ fmdmdua[ (see V. E.) (Do not confuse
information regarding'?e:r migration status with m{ormahon regarding
the anticipated release daf "st individuals with 1mrhlgcanon status,

which information may not'te: ejeasad except as set fon}t;n this policy
at IV.H. aﬁﬁwm 'w“

LAW ENFORCEMENT CQN"PACT S. Comabts (whether consensual or not),
detentions, and arrests shall be- based on reasqnable suspicion or probable
cause. A Deputy may navér initiate. any law enforcement action based on

ns relatmg to 1mmlgratmn ,status (such as lack of documentation),

fgch 1ssues\may, as part. of several factors, be relevant to the directionand
anafﬁ?‘{g of an mvaugatlon =,_

T Cahfbmxa law mfomemntagmcxes shall not:

a. X Use agency moneys or personnel to investigate, interrogate,
detam, detect, or arrest persons for immigration law purposes,

. mcludmg any of the following:

. Inquiring into an individual’s immigration status (but see
¢ IIL.B. above, and IV.C. below);

Detaining an individual on the basis of a hold request;

’
‘h’ .

" 3. Providing information regarding a person’s release date or
responding to requests for notification by providing release
dates or other information unless that information is
available to the public, or is in response to a Notification
Request from ICE that satisfies the conditions set forth in
IV.H.and IV.L,;

4. Providing personal information about an individual,
including, but not limited to, the individual’s home address
or work address unless that information is available to the
public;

5. Making or intentionally participating in arrests based on civil
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immigration warrants;

6. Performing the functions of an immigration officer, whether
pursuant to 8 USC 1357(g) or any other law, regulation, or
policy, whether formal or informal;

7. Placing peace officers under the supervision of federal
agencies for the purposes of immigration enforcement.

b. Use Immigration Authorities as interpreters for law enforcement

matters relating to individuals in custody.

c. Transfer an individual to immigration authorities unless

authorized by a judicial warrant.

d. Provide office space excluswciy dedicated for immigration

authorities for use within a.law enforcement facility

The prohibition stated in II1. C{,‘l a, onlyprohlbu such activities “for
immigration law purposes B "*"' _

I "\‘
The activities descri éd mITI C.l.al. [Notlﬁcatlon of release date] and
inIII.C.1.c. [Transfé'lh ofan individual to ICE custody] shall only occur
with respect to inmates' whqare in custody for the ecific offenses, or
who have the pl‘lOI’ conv1c‘hons, tha’t are specxﬁcal mted inIV.L.

4:5'] s " N

Deputies retam dlscretlon fo cobperate with immigration authorities if
doing so does not violate.any Federal 'state, or local law or policy, and
only where penmtted by the California V‘alues Act. The California

&

Valites, Act permits commumcahons betwcen Office of the Sheriff
el personncL and 1mnngrat1on amhonue& “regardmg the citizenship or
--1 nnrrugrauo‘n status . yof anmd1v1dual” (see IV.C.).

ICE D@TAINEES The Office of the Sheriff, pursuant to a contract with the
" Federal govemmem., hooses ICE dctamces at its West County Detention
Facthty in Richmond, CA. 'I'hesmndwxduals are not in our custody; they are
in the custody of the Department of Homeland Security. Our duties and
obhganons with' respect to these persons, referred to as ICE Detainees, are
based on'the Federal contract. This contract is authorized pursuant to Gov.

.. Code 7310, ancl Civil Code §1670.9. Wherever this policy refers to, or relates

§ tQ, persons ‘m our custody, such policy provisions do not apply to ICE

Detamees

Iv. PROCEDURES‘."
A.  IMMIGRATION VIOLATION COMPLAINTS.

1.

If members of the public contact the Office of the Sheriff to report
suspected immigration violations, such persons should be directed
to ICE.

B. IMMIGRATION STATUS.

1.

A Deputy’s suspicion about any person’s immigration status shall not be
used as a sole basis to initiate contact, detain, or arrest that person unless
such status is reasonably relevant to the investigation of a crime, such as
trafficking, smuggling, harboring, and terrorism.
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2i Sweeps intended solely to locate and detain undocumented immigrants
are not permitted. Deputies will not participate in ICE-organized
sweeps to locate and detain undocumented aliens. Office of the Sheriff
personnel shall not provide support services, such as traffic control,
during an ICE operation.

COMMICATIONS WITH ICE.

Office of the Sheriff personnel may send to, or receive from, immigration
authorities (including ICE), information regarding the immigration status,
lawful or unlawful, of any individual (8 USC §1373), including specifically
any alien in the United States (8 USC §1644). Such information as is
permitted to be sent or received pursuant to this subsection may be maintained
and may be exchanged with any other Federal, State, or local government
entity (8 USC §1373). (Compliance with 8 USC §1373 and 8 USC §1644 is
specifically permitted pursuant to Gov. Code 7284 6(e)).

WITNESSES AND VICTIMS. w“ s "

1. Undocumented i T

Office of the Sh fwill not put them at risk of deportation. The
immigration statu fef crime victims or witnesses should not be
probcd unless it is ‘nably ;elevant to the’ mvés_tngatlon ofa
cnme . 4 N i

2. U- Vlsa Nommrmgrant Status Federal law grants mumgratlon
bcneﬁts\to victims of quahfy‘mg crimes who have been helpful
to the mvcshgatmn and/or prosecution of the case. A law

. enforcement certification’is prepared and issued by specifically
& _demgnated adnnmstratwe pchonnel &

AINERREQUESTS

‘ce of the Sheriff rcgu[arlyrecewes Immigration Detainer requests
g@(a:i -247!\ ‘Adetainer serves to advise that ICE seeks both
n ot

not1ﬁcat1 fthe antlmpated release of a removeable alien from custody
and his or hér contmued detcnnon in order for ICE to arrange to assume
custody. “The request to detain will not be honored (see IV.G.). The request
to Notify will be hon0ted onlyunder the circumstances set forth in IV.H. and

. IV.L. below.

TRUST ACT ‘The Trust Act (AB 4) provides that a person may notbe
held in custody solely on the basis of an immigration detainer if he or she
is otherwise eligible to be released from custody, unless at thetime the
individual becomes eligible for release from custody certain conditions are
met. “Eligible for release from custody” means thatthe individual may be
released from custody because one of the following conditions has

occurred:
a. All criminal charges against the individual have been droppedor
dismissed; or
b. The individual has been acquitted of all criminal charges
filed against him or her; or
o The individual has served all the time required for his or

her sentence; or

d. The individual has posted a bond; or
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e. The individual is otherwise eligible for release under state
or local law, or local policy.

IMMIGRATION DETAINERS. Inmates who are eligible forrelease from
custody shall not be held, pursuant to an immigration hold, beyond the
time he or she would otherwise be released.

IMMIGRATION NOTIFICATION. The Office of the Sheriff will provide
release information in response to individual-specific ICE requests for
notification (ICE Form I-247A), but only in compliance with the
conditions set forthin IV.L. Individuals meeting the conditions set forth in
IV.L. will be released to ICE custody (but never detained to do so), if
immigration authorities are present at our facxhty s Release Window at the
time of an individual’s release. <

Individuals meeting the condltit}ﬁ} set forth in IV.L. and released to
ICE custody at the time of theli‘ release, t:nay not be converted into
ICE Detainees. Immigra ‘!mn authorities deurmg to house such
persons as ICE Detaﬂ? ‘at WCDF must escort such persons outside
of our facility, and th@n’{mmm them, via Intake, o, be newly booked
as ICE Detainees for transpbn to WCDF '

s, fin Al

TRUTH ACT NMIFICATION (Gov’t Code 7283.1; AB- 2792) Upon
receiving any ICE. pouﬁcatlon rcquest*on Form 1-247A, the named inmate
shall be provided a Copy of the Tespective: form IfICE is to be notified of
the proposed release of'; an inmate, he or she'shall be notified as well.
Agdihonally.\efforts will be made to nohfy theinmate’s attorney or an
ddditional } person of the i mmat’e s choosmg

o Imnugratlon authonties shall be granted access to interview
_ mmates folluwmg compllance with the Truth Act notification
e prov151on In advance’ oﬁany interview between ICE and an inmate,

T the inmate shall be prowded \with a written consent form either

cOnsentmg or declmmg to participate in the interview. Standardized
copies of this form are available (under the heading AB 2792 Forms) at
htip://www bsce.ca.govim_divisions.php

R EQUAL[TY OF ACCESS. All persons arrested for a criminal offense and

held'in our custody will have equal access to custody programs if otherwise
program-ehglble

COURT ORDERS. Court Orders and warrants are entirely separateand
should not be confused with Form I-247A requests. Dulyissued warrants
will, in all cases, be honored.

CONDITIONS FOR ICE NOTIFICATION. ICE requests for notification
of the anticipated release date of an inmate will be honored only with
respect to inmates who are being held for certain charges or who have
specific prior convictions.

These conditions include (but are not limited to) inmates who have
been convicted of (i) of a serious felony [PC 1192.7(c)] or a violent
felony, [PC 667.5(c)] (see listing below).

a. As used in PC 1192.7(c), “serious felony” means any ofthe



following:

(1)  murder or voluntary manslaughter

(2) mayhem

(3) rape

(4) sodomy by force, violence, duress, menace, threat of
great bodily injury, or fear of immediate and unlawful
bodily injury on the victim or another person

(5) oral copulation by force, violence, duress, menace, threat
of great bodily injury, or fear of immediate and unlawful
bodily injury on the victim or another person

(6) lewd or lascivious act on a child under 14 years ofage

(7) any felony punishable by dcath or imprisonment in the
state prison for life ¢

(8) any fclony in Whlc,l'b-‘ '

firearm -~ J' \_‘ '\
9) attemp&ecl murder 8
(10) assault with. intent to commit rape or robbery
(11) assault wxﬁ: a deadIy wmpon or mstrumcnt on apeace
. officer - .
(12] assault by a life pnsoncr ona non—mmate ‘-"
(13) assatilt w1th a deadly weapon by an inmate
(14) ‘arson~_ ». .
(15) expfadmg a destructwe devme or any explosive withintent
to m;ure r R )
T (19) explo(hﬂg a: destrucnve devwe or any explosive causing
o bodilyi mjury, great bodily injury, or mayhem
(1'?)'- exploding a destructive device or any explosive withintent
. _aieeito murder ‘W,
. (18) any burglaryof the first degree
“19) robbery of bank robbery
. (20) kidnapping ~
"« (21) ~ holding of a hostage by a person confined in a state prison
. '(22) attempt to commit a felony punishable by death or
* imprisonment in the state prison for life
(23) any felony in which the defendant personally useda
. dangerous or deadly weapon
"~ (24) selling, furnishing, administering, giving, or offeringto
i sell, furnish, administer, or give to a minor any heroin,
cocaine, phencyclidine (PCP), or any methamphetamine-
related drug, or any of the precursors of
methamphetamines
(25) any violation of PC 289(a) where the act isaccomplished
against the victim’s will by force, violence, duress,

menace, or fear of immediate and unlawful bodily injury

on the victim or another person

(26) grand theft involving a firearm

(27) carjacking

(28) any felony offense, which would also constitute a felony
violation of PC 186.22

(29) assault with the intent to commit mayhem, rape, sodomy,



or oral copulation

(30) throwing acid or flammable substances

(31) assault with a deadly weapon, firearm, machinegun,
assault weapon, or semiautomatic firearm or assault ona
peace officer or firefighter

(32) assault with a deadly weapon against a public transit
employee, custodial officer, or school employee

(33) discharge of a firearm at an inhabited dwelling, vehicle, or
aircraft

(34) commission of rape or sexual penetration in concert with
another person

(35) continuous sexual abuse of a child

(36) shooting from a vehicle .~

(37) intimidation of victims’ or witnesses

(38) criminal threats 4

(39) any attempt to ce’t%ut*a crime listed in this subdivision
other than anassault b B

(40) any vmiatldn of PC 12022.53 [En.hancements for use ofa
firearmyifi 18 specified felonies].,

(41) a violatios qn of subdivision (b) or (c) ofSectlon 11418

(42) any consp"lracy to commit an offense: descrlbed inthis

. subdivision " > A Y
(43:% Ahd any offensegommltted in another statt: wh1ch if
comm:tted in Caltfarma‘ would be punishable as a

‘hsted Serm‘us feiony i,

- Asused i m PC 667 S(c) ‘ﬂolent felony means any of the
followmg 7

‘k

( 1’) ; Murder or v’oluntary manslaughter
v Mayhem
. B) Reper
"-(4) .. Sodomy_ "~
(5). Oral copulation
» (6) “~Lewd or lascivious act
{7) Any felony punishable by death or imprisonment in the
: state prison for life
i (8) Any felony in which the defendant inflicts great bodily
injury on any person other than an accomplice which has
been charged and proved, or any felony in which the
defendant uses a firearm which use has been charged and

proved
(9)  Any robbery
(10) Arson

(11) Sexual penetration
(12) Attempted murder

(13) A violation of PC 18745, 18750, or 18755 (explosives)

(14) Kidnapping

(15) Assault with the intent to commit a specified felony, in
violation of Section 220

(16) Continuous sexual abuse of a child
(17) Carjacking



2

(18)
(19)

(20)

21

(22)
(23)

24)

Rape, spousal rape, or sexual penetration

Extortion, which would constitute a felony violation of PC
186.22

Threats to victims or witnesses, which would constitutea
felony violation of PC 186.22

Any burglary of the first degree, wherein it is charged and
proved that another person, other than an accomplice, was
present in the residence during the commission of the
burglary

Any violation of PC 12022.53 [Enhancements for use ofa
firearm in 18 specified felonies]

A violation of PC 11418(13) or (c)(weapon of mass
destruction)

And any offense comm’ined in another state,

which if comxmtted‘a, ‘California, would be

punishable as a u&h&&”wofmt fe]ony

/ \ \

Notification requests mﬁﬂl bc’honored for any conviction or prior
conviction fora felo@’pumshable by 1mpnsonment in the state

prison.

‘=

“ ‘\

Notification requests will be honored for any ¢ onvrctlon orprior

conviction:

- which the person is requlred to register on the California

Sex and Arsoy Reglst:y (CSAR)‘as a-sex offender pursuant to PC 290
or as an arson‘hﬁ'ender p‘ursuant to PC 457 1

Notification requcsts w1llhc honored for (1) any felonyconviction

D)

< (E)
()
(G)

)
)
)
(K)

(L)
(M)

™)
(0)

)

walhul the last 15 years, or (if) any ‘nisdemeanor conviction within the

@ _past five years that is pumshable as elthe,r a misdemeanor or a felony
Wie.: “wobbler") involving the following specified crimes:

ﬁ @ @
" {(B)- -
B N - (€)

" Assault

Banmy 9 2
Use'of tﬁmts

-Sexual abuse, sexual exploitation, or crimes endangering
* children

Child abuse or endangerment

Burglary, robbery, theft, fraud, forgery, or embezzlement
Driving under the influence of alcohol or drugs, butonly
for a felony conviction

Obstruction of justice

Bribery

Escape

Unlawful possession or use of a weapon, firearm,
explosive device, or weapon of mass destruction
Possession of an unlawful deadly weapon, under the
Deadly Weapons Recodification Act of 2010 (PC 16000)
An offense involving the felony possession, sale,
distribution, manufacture, or trafficking of controlled
substances

Vandalism with prior convictions

Gang-related offenses

An attempt, or any conspiracy, to commit an offense
specified in this section
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(Q) A crime resulting in death, or involving the personal
infliction of great bodily injury

(R) Possession or use of a firearm in the commission ofan
offense

(S) An offense that would require the individual to registeras
a sex offender

(T) False imprisonment, slavery, and human trafficking

(U) Criminal profiteering and money laundering

(V) Torture and mayhem

(W) A crime threatening the public safety

(X) Elder and dependent adult abuse

(Y) A hatecrime

(Z) Stalking

(AA) Soliciting the comrmssmn of acrime

(AB) An offense commlttecf whllc on bail or released on his
or her own recogfiizance -

(AC) Rape, sodomy; ¢ ofal copulahon, or sexual penetration

(AD) Kldnappmg >

(AE) A v101at4nn of CVC2000 l(c)

Notification requests shonld also be honored for anyfadc:al conviction
of any crime that meets thc deﬁmtmn of an aggravated felony as set
forth in the Immigration and: Natlonahty Act(8 U.S.C.Sec: 1101 at

Section 1 IOJs ' )(43)(A) to (P). The ﬁlll hstmg of specxﬂed crimes
follows: R

The tcrm aggravated felony" means -
- (A) murder, rape, or sexual abuse of a minor
(B) illicit trafficking ina controlled substance
(C)\: illicit trafficking in ﬁreanns or destructive devices
D) laundering of monetary instruments if the amount ofthe
. ' funds exceeded $10,000
.. (E) anoffense relating to explosive materials
. “(F). acrimeofviolence, but not including a purely political
" offense forwhich the term of imprisonment is at least
one year
(G) atheft offense or burglary offense for which the term
ws of imprisonment is at least one year
(H) the demand for or receipt of ransom
/() child pornography
< () racketeer influenced corrupt organizations or gambling
4 offenses, for which a sentence of one year imprisonment
or more may be imposed
(K) owning, controlling, managing, or supervising ofa
prostitution business; peonage, slavery,
involuntary servitude, and trafficking in persons

(L) gathering or transmitting national defense information
relating to disclosure of classified information relating
to sabotage, relating to treason, relating to protectingthe
identity of undercover intelligence agents or relating to
protecting the identity of undercover agents

(M) fraud or deceit in which the loss to the victim or victims
exceeds $10,000; tax evasion in which the revenue loss
to the Government exceeds $10,000




(N) alien smuggling (except in the case of a first offense for
which the alien has affirmatively shown that the alien
committed the offense for the purpose of assisting,
abetting, or aiding only the alien's spouse, child, or
parent)

(O) an offense described in section 1325(a) or 1326 of thistitle
committed by an alien who was previously deported on
the basis of a conviction for an offense described in
another subparagraph of this paragraph

(P) falsely making, forging, counterfeiting, mutilating, or
altering a passport or instrument and for which the termof
imprisonment is at least 12 months (except in the case of
a first offense for which the alien has affirmatively shown
that the alien commltl.ed the 'offense for the purpose of
assisting, abetting, .or aldmg only the alien's spouse, child,

mdn(zdual )
O
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